




























































































California’s Water: An LAO Primer

how they work together as a comprehensive package of tools.
Each of the options presented in Figure 2 would contribute to
needed flexibility in the management of the water system and
therefore all may have a role to play.

Using the criterion of “least cost, highest gain,” short-term
options (including those that would have a greater short-term
impact and, if sustained, a long-term impact as well) should
be directed first toward urban water use efficiency and
groundwater storage, and second to agricultural water use
efficiency and other options. For long-term options, investing
in the long-term solution of recycled municipal water would
be the first funding priority, with improvements to convey-
ance, desalination, and the proposed CALFED surface storage
projects as secondary options.

Fundamental Changes Needed in

Water Rights System

“Reasonable Use” Requirement Should Better Reflect
Scarcity of Resources. The development of California’s
water rights system is steeped in tradition, and has roots in
the State Constitution, but its implementation is based on
outdated policy that is in need of reform. Article X of the
Constitution requires that water be put to beneficial use and
that waste of water or unreasonable use be prevented. At
first glance, such principles seem reasonable. However, their
implementation has had counter-productive results in some
instances. The reasonable use requirement for surface water
has generally been implemented as a “use it or lose it” policy,
which itself resulted from a policy of “first in time, first in
right.” Under the latter policy, the first individual to claim a
water right gains the water right so long as they can demon-
strate the continued use of water. The combination of these
longstanding policies can lead to inefficient uses of water.

Water Rights Realignment Necessary. It is in the interest
of the state to undertake a concerted effort to realign the wa-
ter rights system to better reflect modern needs and circum-
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stances. For example, this could be done by accounting for
the potential for water conservation and water use efficiency
in managing water rights. Thus, where water is required for
agricultural purposes, the water right should mirror only the
amount of water needed to grow a crop using available water
efficiency technology. Similarly, urban water rights should re-
flect the use of cost-effective water conservation and efficien-
cy measures. By realigning water conservation and efficiency
efforts with water rights, overuse of water simply to main-
tain a water right could be reduced and that water would be
available for other purposes within the region or state. This
modernization of the water rights system could start to be
accomplished by the enactment of legislation to provide an
updated, comprehensive definition of the “reasonable use” of
water to be used in the water rights permitting process. This
definition would encompass the potential for the water rights
holders to avail themselves of water conservation and water
use efficiency measures discussed above.

S

Reevaluate How Groundwater Is Regulated
And Managed

Groundwater Important to Water Supply. The potential
to use groundwater to increase water supply, by introduc-
ing water from another source into the ground as a storage
basin, or encouraging the natural refilling of groundwater
basins, is a significant option to address water supply needs.
However, successful implementation of this solution is ham-
pered because groundwater use is generally not regulated or
monitored at the state level (in contrast to surface water). In
addition, local groundwater management does not take into
account statewide water needs. Finally, groundwater quality
is not protected under state regulation as comprehensively
as surface water quality. When contaminated, groundwater
loses its potential to serve as a water supply source.

Recommend Statewide Groundwater Rights and Qual-
ity Permitting System. For the reasons stated above, we rec-
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ommend that the Legislature establish a state-administered
water rights system for groundwater. In addition, we recom-
mend that the water quality permitting processes of the state
and regional water boards be restructured to protect ground-
water to the same extent as surface water. While moving in
these directions would increase state administrative costs

to establish and implement new programs, in the long term
there would be cost savings to public and private entities
across the state. This is because these efforts would decrease
the need for costly water rights adjudications, cleanup of
degraded groundwater, and treatment of groundwater for
use in water supply. As with the regulation of surface water
use and quality, we believe a strong case can be made for
groundwater beneficiaries and polluters of groundwater to
pay for the bulk of the costs of state groundwater regulatory
programs.

Addressing the Role of the Delta:
Coming to Terms With Trade-Offs

Over $5 billion has been spent through the CALFED effort
to address issues related to water flows in and through the
Sacramento-San Joaquin River Delta (the Delta). The issues
primarily revolve around the problem of balancing environ-
mental objectives with urban and agricultural water supply
requirements.

The state’s Delta-focused water system—the SWP—pro-
vides a portion of the water supply to two-thirds of Cali-
fornians (mainly in Southern California, the Bay Area, and
coastal cities) and irrigation water to over one-third of the
state’s cropland. After years of research and study, there is
generally common agreement among policy experts that the
current approach to managing the Delta must change to meet
the state’s water supply reliability and environmental objec-
tives—in other words, the state needs to abandon the “busi-
ness as usual” model. A culmination of this research is seen
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in the soon to be released Delta Vision “strategic plan” as well
as the recently released Public Policy Institute of California
(PPIC) report evaluating various alternatives for managing
the Delta. Both of these reports focus on specific proposals to
change how water is conveyed through the Delta, and lay out
trade-offs that will need to be made in meeting economic and
environmental objectives under any of the alternatives.

At present, water exports are being reduced from the
Delta to meet fish and wildlife needs, as required by federal
court-order. It is unlikely that the state will be able to achieve
all the water supply and environmental benefits that are cur-
rently being demanded of the Delta under current law and
practice (see pages 25 and 26 for a discussion of the role of
the Delta). Trade-offs will need to be made, and these will
likely have negative impacts on certain segments of the state’s
population, economy, and environment. The Legislature will
need to evaluate the specific projects recommended in the
Delta Vision and PPIC reports, as well as other reports, to de-
termine the acceptable level of trade-offs of continued export
of water from the Delta, and enact legislation that reflects the
Legislature’s policy on the appropriate choice for future water
conveyance and management in the Delta. Additionally, the
Legislature should give particular consideration to the role
that water rights and water transfers can play in strengthen-
ing water supply reliability for competing uses of water. The
Legislature also needs to set clear policy for who will pay for
the implementation of its Delta policy, and we recommend
this be based on the application of the beneficiary pays fund-
ing principle.

Conveyance Through the Delta Must Be Addressed—
and Soon. Recommendations to strengthen water supply reli-
ability, facilitate water transfers, increase surface water stor- -
age outside of the Delta, and generally improve the efficiency
and flexibility of California’s water system all hinge on ad-
dressing current problems with conveyance of water through
the Delta. The Delta Vision task force as well as the PPIC have
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found that an alternative to the current system of conveyance
is necessary if environmental and economic objectives for the
Delta are to be met.

There are three basic alternatives to the current through-
Delta conveyance system that have been evaluated—(1) an
isolated peripheral facility such as a canal or pipeline isolated
from the Delta, (2) combining through-Delta conveyance with
an isolated peripheral facility (“dual-conveyance”), and
(3) ending water exports from the Delta to the south. While
the PPIC report recommends the Peripheral Canal as the
long-term solution, the draft Delta Vision strategic plan
recommends the dual-conveyance approach. To this end,
we recommend that it be a priority for the state to select an
alternative to the business-as-usual conveyance approach.
This would be done after considering each alternative’s costs,
inherent trade-offs (including environmental and land use
impacts), and benefits.
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SAN JOAQUIN COUNTY
FLOOD CONTROL & WATER
CONSERVATION DISTRICT FLOOD CONTROL ENGINEER

P. 0. BOX 1810

1810 EAST HAZELTON AVENUE
STOCKTON, CALIFORNIA 85201
TELEPHONE (209) 468-3000
FAX NOQ. (203) 468-2099

DRAFT

Subject: PROPOSED CHALLENGES TO CALIFORNIA’S WATER RIGHT
PRIORITY SYSTEM ”

December 17, 2008

Dear Local & State Elected Representative:

As members of 19-member agency San Joaquin County Flood Control and Water
Conservation District Advisory Water Commission (Commission), we have become aware
there are several initiatives and processes underway dealing with the future of the
Sacramento-San Joaquin River Delta (Delta). The Commission has become increasingly
concerned with proposals from the Delta Vision, State Water Resources Control Board
recommendations, and a recent Legislative Analyst’s Office Report that could somehow
affect the outcomes in the Delta through radical changes to the California water rights-

- priority system.

California’s system of water rights, effecting both public and private holders of those
rights, whether surface or groundwater rights, may be challenged by proposals promoted
by Delta Vision. Water rights in the Delta and watershed that are tributary to the Delta
could be aggressively reassigned in favor of shuttling that water to areas with a perceived
‘higher use. There are those in the State that are in favor of reviewing these water rights in
hopes of balancing the co-equal goals of ecosystem preservation and water supply
reliability as prescribed by the Vision's Strategic Plan. Moreover, a recent report from the
Legislative Analysts Office suggests that steps should be taken by the State to regulate and
control the groundwater rights of overlying landowners and local control of this valued
resource through the State Water Resources Control Board in the same manner as surface
water rights.

California state water law that has been established for over 100 years does not allow the
balancing of competing interests. The “reasonableness” provision within the law cannot
ignore the priority system of California water law, and it cannot eliminate vested water
rights. Under California law, the established priority system applies and shortages among
competing water right holders are resolved based on water right priorities. The most




senior water rights are protected, while junior water rights necessarily suffer. This is the
foundation of California’s water right system. Competing demands for water by water
right holders in and from the Bay-Delta are properly resolved by applying the priority
system, not by “balancing co-equal goals.” If there is insufficient water in a stream system
to support all appropriators, then diversions must diminish, starting with the most junior
appropriators. The Commission supports any effort to address the shortages of water
within the Bay-Delta by enforcing the California priority system of water rights and other
California water laws designed to protect Delta riparian use and watersheds of origin
including the Delta Protection and the Area of Origin Statutes.

These proposed changes are viewed by the Commission membership as being adverse to
the long-term social, environmental, and economic viability of San Joaquin County and
beyond. The Commission asserts that the following principals should be recognized as the
basis of any proposed changes to the water right priority system.

1. Enforcement of the Current Water Rights System. The State Board must maintain its
role as a judicial and regulatory entity which must enforce California water law,
water rights and legislative protections as established. Selectively applying “public
trust” and “reasonable use” to justify the taking of water rights from the Delta or
those in watersheds that are tributary to the Delta is unacceptable. Collaboration by
the State Board with those who violate the terms and conditions of their water rights
is viewed by the Commission as a conflict of interest.

2. Water Rights and Area-of-Origin Protections. The proposed peripheral canal is
championed based upon its purported ability to isolate the effects of the SWP and
CVP pumps from the Delta ecosystem, as well as its purported ability to more
efficiently convey water to areas south of the Delta. The Delta Vision advocates the
reallocation of water to these purposes, notwithstanding priority of surface and
groundwater rights or the promises of area-of-origin protections that were a
predicate for the original authorization of the SWP and CVP and the grant of water
rights to those projects. The Delta Vision proposal is based upon a series of legal
arguments related to the public trust doctrine and the reasonable use doctrine. We
believe that these legal doctrines cannot be relied upon as proposed by the Delta
Vision to reassign water rights among water right holders.

3. Local Groundwater Management. San Joaquin County water interests have come to
realize that a regional consensus-based approach to water resources planning and
conjunctive management of groundwater resources increases the chance for success.
By doing so, it maintains the local control of groundwater resources and protects
and rights of overlying landowners and the prescriptive rights of various




municipalities. State Board regulation of groundwater would only stifle progress of
local agencies in managing sustainable groundwater resources and would be
contrary to established law that clearly states that: “Groundwater in California is
regulated and managed by local entities.”

. No Redirected Adverse Impacts. The Vision's co-equal goals of ecosystem
restoration and water supply reliability ignore the reality that the adverse impacts of
State Water Project (SWP) and the Central Valley Project (CVP) diversions in the-
Delta are primarily a result of water exports south of the Delta. While addressing
the Delta ecosystem and providing a reliable water supply for those outside of the
Delta are important, actions and activities associated with the Delta should not be
undertaken at the expense of those within and tributary to the Delta. Asa
consequence, the Commission can only support actions associated with the Delta
ecosystem and water supply reliability for areas outside of the Delta that do not
result in significant adverse social, environmental, economic, or impacts to Counties
or the watersheds of origin of Delta waters, including San Joaquin County.

We seek your continued support in upholding the State’s water rights priority system, local
control of groundwater resources and other historic legislative protections established in
this State for the benefit of all citizens. Should you have any questions, please feel free to
contact, Mel Lytle, Ph.D., Water Resources Coordinator, at, (209) 468-3089.

Sincerely,

TOM McGURK, Chairman
San Joaquin County Flood Control and Water Conservation District
Advisory Water Commission

Federal Elected Representatives
Board of Supervisors
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