













































































are keenly interested in this process and | think it is very ifnportdnf that we stay
engaged.

As you can see from the membership fist, many of the key entities involved with the San
Joaquin salinity issues have joined the CVSC. | have mixed feelings as o whether or not
it would be in the best interest of the District to join the CVSC. On the one hand, in

- order to be a voting member of the Executive committee the confribution level must
be $25,000 which is a significant amount of money when you consider that | actively

* participate and shape decisions as a “participant.” On the other hand, the State and
Regional Boards are actively requesting broad stakeholder participation and since we
have a sighificant stake in the outcome, | think it may be important to show '
commitment by joining CVSC. ' :
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The Cost to Fix the Delta is approximately $39 Billion

Major reform of the state’s water system over the next 25 to 50 years is proposed,
heedless of the enormous budget impacts involved, just when the state’s financial
condition has never been more dire.

A realistic assessment of the total costs to fix the Delta is approximately $39 billion.

The $39B cost is the sum of two major components:

A. $14B for conveyance, including full mitigation;
B. $25B for new programs and projects in the Delta;

A series of huge capital projects would be initiated by the Delta legislation including: new Delta
conveyance, construction of several new surface storage reservoirs, construction of other local water
management and delivery projects, Delta levee upgrades, ecosystem restoration, and creation of three
new state agencies and expanded state programs to prepare and implement the Delta Plan.

If the $1 114B Water bond measure proposed for the November 2010 ballot is approved by voters,
which requires a minimum of $10B in non-state matching costs, this will add about $21B in additional
costs to be addressed during a similar time period as the Delta fix.

A. The'exp"or‘té’l"s have i‘épeatedly stated they will pay the cost of new conveyance. |

2010 information from the BDCP proponents indicates the cost of isolated facility construction
would be $10B for a canal and $12B for a tunnel. The Delta legislation requires “full mitigation
of property tax or assessments levied by local governments or special districts for land used in
the construction, location, mitigation, or operation of new Delta conveyance facilities.”
Conveyance costs that cover full mitigation, including tax payments and assessments are
estimated at $14B recognizing that the canal involves much greater acreage for construction and
consequently more mitigation when compared to the tunnel. This total does not include
substantial operation and maintenance costs for new facilities that will be paid by its owners.

'B.;$25B of new programs and projects will be needed to implement the “Delta
Plan.” This $25B of new costs will need to be funded somehow whether through a
surcharge or fee or other means..

e $25Binnew costs spread over 50 years would require $500M per year in new or additional
- fees or revenue, not counting cost increases over time.

This $25B‘w01._11d pfovide:
e $10B for ecosystem restoration

‘o Delta ecosystem restoration is a required element of the Delta Plan, which is likely to
incorporate the BDCP habitat conservation measures. Major items include 80,000 acres
of habitat restoration (65,000 acres tidal, 5,000 acres riparian, and 10,000 acres




floodplain); protection of terrestrial habitat and non-tidal wetlands; measures to address
pollutlon and other causes of ecosystem stress; measures to address non-native 1nvas1ve
species; and measures to address harvest and hatchery management.

The single largest ecosystem cost will be marsh habitat restoration for which there are
comparable examples in southern San Francisco Bay, the Napa Salt Marsh, and
Hamilton AFB. Full restoration costs can exceed $40,000 per acre and marsh habitat
restoration alone may exceed $3B.

" Preliminary BDCP cost estimates for less than half of the other 30-plus conservation

measures were withdrawn in late 2009 for further analysis; however, costly items at that
time included: non-physical barriers for juvenile salmon ($491M), fish screening
($428M), Chinook salmon mark-select program ($335M), program administration
($232M), Salmon-Steelhead illegal harvest reduction ($207M), Mercury remediation
($161M), and invasive species control stations ($109M) with many other items yet to be
estimated. The collective total of these seven items is $2B.

The combination of marsh restoration plus seven of 30 conservation measures is over
$5B with many conservation measures yet to be estimated, including urban runoff

~measures, terrestrial habitat, non-tidal wetland habitat and maintenance costs. The

complete cost of all measures could approach $10B and the Delta Plan may include the
entire list regardless of whether they end up in BDCP or not.

e $14Bin 1eVee repair and strengthening

o

The est1mated cost for Delta levees is based on work conducted under DWR’s Delta_
Risk Management Strategy where costs for i 1mprov1ng Delta levees to a variety of

standards were estimated by DWR. The cost to improve the Delta-levees to a

seismically resistant standard was estimated at $13.8B in 2008 dollars, which is more

~ than $14B in 2010 dollars. The cost to improve Delta levees to an agricultural standard

would be less, but would not reduce or eliminate risk of failure due to earthquake.

For reference, DWR estimated in 2005 that a catastrophic earthquake in the Delta could
cause $30B — $40B in economic harm to California meaning that the cost of not
improving the levees could be much greater than the upgrade costs. Alternative
conveyance will not be on-line in the near term to avoid this risk.

¢ Over $1B in Program Administration to implement the Delta Plan

O

:The proposed FY 11 budget of the Delta Stewardship Council, which supplanted and

incorporated the CALFED Bay-Delta Program via enactment of the Delta legislation, is

- $49M per year, a continuing annual cost to implement the Delta Plan. If this level of
~ cost continued for 25 years, the total would be over $1B to be satisfied by new fees.

New enforcement staff (25 FTE) for the SWRCB to enforce Delta water rights, as
approved by the Delta legislation at a cost of $3.75M/yr, will be funded by increases to
existing water rights fees paid by water right holders. If this level of cost continued for
25 years, the total would be over $100M to fee payers.




PART 1I

The General Obligation bond of $11.14B has been linked to the “Delta package” but
the actual price tag of the water projects identified in this GO bond measure is
$21.3B.

The proposed $11.14B bond measure (Cogdill, SB7X 2) contains several chapters where new costs and
required matching are identified for delta improvements and infrastructure throughout the state:

e Chapter 5 - $0.455B for Drought Relief with a required match of $0.19B.

e Chapter 6 - $1.4B for water supply reliability and conveyance projects in hydrologic regions
throughout the State with a required match of $1.4B in non-state funds.

e Chapter 7 - $2.25B for Delta Sustainability, including $1.5B for ecosystem restoration and
$0.75B for local improvements, including levee improvements. $0.75B in matching required.

e Chapter 8 - $3B for the public benefit portion of qualified storage projects and groundwater
projects. SB7X 2 requires at least 50% matching and Sen. Cogdill stated in Committee
(10/28/09) that total cost of 3 dams under study is $8B ($5B of $8B is non-state match).

e Chapter 9 - $1.785B for watershed and coastal protection throughout the state plus $1.785B in
matching (DWR Fact Sheet on bond specifies the required match).

e Chapter 10 - $1.0B for groundwater cleanup and water quality improvement.

e Chapter 11 - $1.0B for water recycling projects with non-state matching of at least $1.0B.

Due to the local match requirements of the bond bill, water customers will also have to pay
$10.125B to receive state assistance in major categories set forth in the bond measure.
Therefore, the actual cost of the various proposed water infrastructure projects identified
in the existing bond measure is $21.3B. This total excludes the annual interest cost of the
bond to be paid from California’s depleted general fund.




: A_ppellate Court Upholds‘ Salinity Standards and Dissolved
Oxygen Studies in the Sacramento-San Joaquin River Basin

Decision Will Affect San Joaquin Valley Farmers

APRIL 21, 2010

. In a decision last week, the Third
Appellate District upheld two

M amendments to the Water Quality

@ Control Plan for the Sacramento and San
Joaquin River Basins (Basin Plan). The -
decision will require San Joaquin Valley
§ farmers to stop irrigation runoff from

li entering the San Joaquin River unless it
.meets new salinity standards. This case
represents yet another example of the
broad discretion afforded to the State
Water Resources Control Board to adopt new approaches to water quality regulation, and
afforded to Regional Water Quality Control Boards to reach various contributors to an
impairment problem. Furthermore, under the court's holding, total maximum daily loads
(TMDLs) can be expressed in terms of concentration, not just mass. This means that
dischargers may not be able to rely upon an average and will more likely face penalties
due to seasonal peaks of certain constituents. '

The amendments upheld in San Joaquin River Exchange Contractors Water Authority v.
State Water Resources Control Board, 2010 SOS 2014 (April 13, 2010), were adopted by
the State Water Resources Control Board and the Central Valley Regional Water Quality
Board (the Boards). They establish TMDL discharge limits for salt and boron in the
lower San Joaquin River between Mendota Dam and Vernalis, and require dischargers to

_conduct studies on dissolved oxygen in Stockton’s deep water ship channel to set a future-

dissolved oxygen TMDL (DO Amendment).

The amendments withstood challenges from San Joaquin River Group Authority and San
Joaquin River Exchange Contractors Water Authority (the Petitioners), public agencies
and mutual water companies that supply irrigation water to farmers, under federal and
state water quality law and the California Environmental Quality Act (CEQA). First, the
court rejected Petitioners’ argument that the salt/boron TMDL violated the federal Clean
Water Act and the state Porter-Cologne Water Quality Control Act by failing to
implement an applicable Water Quality Objective (WQO). The Boards adopted the
TMDL under a salinity WQO for Vernalis, the lowest downstream point on the San
Joaquin River, pending the development of a salinity WQO for the lower San Joaquin
River. The court held that interim use of the Vernalis WQO was reasonable, noting that,
because Vernalis is unaffected by tidal influence from San Francisco Bay and the lower
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San Joaquin River is the only source of salts, salt and boron loads at Vernalis are equal to
the total load from the entire salt/boron TMDL project area. For the same reason, the

- court found that; under the Porter-Cologne Water Quality Control Act, Vernalis and the
lower San Joaquin River are reasonably linked so as to constitute a single “specific area”
for the WQO. '

Next, the court held that TMDLSs can be expressed in terms of concentration, in addition
to mass per time and toxicity. The Petitioners argued that the salt/boron TMDL must
regulate “load,” which by definition means the “amount of matter” introduced into the
water, not concentration. The court disagreed noting that the applicable code section
states TMDLs “can be expressed in terms of either mass per time, toxicity, or other
appropriate measure.” The court found that concentration is an appropriate measure.

Finally, the decision confirms that certified regulatory programs, such as the Water
Quality Control Plan, need not engage in independent CEQA review provided that a
program-generated written report provides sufficient analysis. The court found that the
staff report for the salt/boron TMDL constituted an EIR-equivalent because it described
the project, evaluated four alternatives and fifteen implementation options, included an
environmental impact checklist that significantly discussed potential impacts and
mitigation measures, adopted a statement of overriding considerations for potentially
significant impacts, and was made available to the public for a reasonable amount of
time. In regards to the DO Amendment, the court held that CEQA review was not
required until after the initial studies are complete, and the TMDL allocations and other
restrictions are reconsidered.

In addition to having a significant direct impact on San Joaquin Valley farmers, irrigation
districts and others that discharge into the San Joaquin and Sacramento Rivers, the upheld
salt/boron TMDL will have an indirect impact on the operations of the U.S. Bureau of
Reclamation's Central Valley Project because of Reclamation's 1939 "exchange contract"
-with San Joaquin River water users who lost their water source when Reclamation built
Friant Dam 70 years ago and diverted nearly all of the river's flows to irrigation districts
on the San Joaquin Valley's east side. Under the exchange contract, Reclamation replaces
the diverted flows with water pumped southward ﬁom the Delta that is more apt to
contain problematic constituents.

For more information on this published decision and its potential impact on your projects,
please contact your BB&K attorney or a member of the ﬁrm s Environmental & Natural
'Resources Law practice group. :

" Disclaimer: BB&K e-BuIlet/ns are not intended as legal advice. Additional facts or future developments may
affact subjects contained herein. Seek the advice of an attorney before acting or relying upon any '
" information in this communlque
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Home -z Water Issues -# Programs -# Diversion Use

FREQUENTLY ASKED QUESTIONS

What is the benefit of filing Statements of Diversion and Use?
How many statements does a diverter need to file if they have more than one point of diversion?

Are 2009 diversions required to be reported this July 1 if a diverter already files triennial Supplemental
Statements and their next filing date is not until 2011, or 20127

What if a diverter misses the July 1 deadline for submitting a Statement?

For which time period is a diverter required to report?

What if a diverter knows the annual amount diverted or stored, but does not know the monthl'v values?

If a diverter uses both riparian water and contract water, how do they report the difference on their
Statements? .

If an individual collects “sheet flow” and there is no channel, gravel, or waterway is there still a requirement to
report?
Is there a “cap” on the penalty amounts?

Does the diverter report the same amounts if they have both a riparian and Post-1914 appropriative water right
for the same beneficial use?

Is a Statement required if the diverter is pumping groundwater?

Is a Statement required if the diverter has adjudicated water rights?

Is a Statement req'uired if the diverter is diverting water from a natural spring?

Will the State Water Board penalize diverters for their use of water before 2009 if they have not vet filed an
Initial Statement?

What is the "enforcement plan” for the new Statement penalties?

If a diverter filed an Initial Statement of Diversion and Use in the past, but did not file any of the required
Supplemental Statements, what should they do?

Do Initial Statement filers need to use the new electronic water use reporting system?

View / Download Blank Initial Statements of Diversion and Use forms

What is the benefit of filing Statements of Diversion and Use?

The State Water Board maintains the official records for water rights in the State of California. Therefore, if a
water diverter is:
1. Diverting under a valid water right;

2. In compliance with all provisions of the Water Code;
3. Reporting accurate monthly amounts;
then filing Statements of Diversion and Use establishes an official record of compliance with State law.

Water diverters with records on file are notified directly by the Division of Water Rights if someone is applying
for a water right to divert water upstream from their diversion. Existing water diverters will be able to file a
protest of these intended diversions.

In years of water shortage, Statements of Water Diversion and Use may be able to help a water user continue
their diversion.

http://www.waterboards.ca.gov/waterrights/water issues/programs/diversion use/fags.shtml 5/14/2010
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How many statements does a diverter need to file if they have more than one point of diversion?

Water Code section 5102 requires that a separate statement be filed for each point of diversion, regardless of
type of water right claimed.

Are 2009 diversions required to be reported this July 1 if a diverter already files triennial Suppiemental
Statements and their next filing date is not until 2011, or 20127

No. Diverters with existing Statements on file should continue to report on their next filing date.

What if a diverter misses the July 1 deadline for submitting a Statement?

The State Water Board can assess an initial $1,000 penalty for failure to file, plus $500 per day after
notification from the State Water Board.

For which time period is a diverter required to report?

Initial Statements filed before this year’s July 1 deadline should report water diverted and used between
January 1, 2009 and December 31, 2009.

Supplemental Statements are required at the end of every three years following the Initial Statement filing.

What if a diverter knows the annual amount diverted or stored, but does not know the monthly values?

Monthly report values can be estimated until January 1, 2012, at which time precise monthly diversion and
storage amounts become mandatory.

If a diverter uses both riparian water and contract water, how do they report the difference on their
Statements?

Only the holder of the water right must report the diversion and use. The riparian water should be reported by
the riparian diverter on a Statement of Diversion and Use, the contract amounts are reported by the water
district that owns the water right. It is the riparian diverter's responsibility to determine the amount of water
they pay for and the amount diverted under a riparian right.

If an individual collects “sheet flow” and there is no channel, gravel, or waterway is there still a requirement
to report?

“Sheet flow” is informally defined as “a flow of water that originates from precipitation, snowmelt, or rising
groundwater that covers a large aerial extent of the ground surface in a relatively thin film and is not
concentrated into a watercourse.”

if the collection is truly “sheet flow" and not a diversion from a known and definite channel, then there is
nothing in the Water Code that requires reporting to the State Water Board.

Is there a “cap” on the penalty amounts?

No. In determining the appropriate penalty amount, the State Water Board shall consider all relevant
circumstances, including, but not limited to:

The extent of harm caused by the violation.

The nature and persistence of the violation.

The length of time over which the violation occurs.
Any corrective action undertaken by the violator.

Does the diverter report the same amounts if they have both a riparian and Post-1914 appropriative water
right for the same beneficial use?

No. Report the amount diverted for each point of diversion under the riparian right on a separate the Statement
of Diversion and Use.

http://www.waterboards.ca.gov/waterrights/water_issues/programs/diversion_use/fags.shtml 5/14/2010
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The amount diverted under a post-1914 water right should be reported on a Report of Permittee or a Licensee
Report.

Is a Statement required if the diverter is pumping groundwater?

Only if the diverter is pumping from known subterranean streams.

Is a Statement required if the diverter has adjudicated water rights?

Yes. To the State Water Board’s knowledge, there are no watermasters in the State currently providing
detailed diversion reports. Therefore the responsipility belongs to individual diverters.

- Groundwater diverters in adjudicated Southern California water basins are always exempt from filing
Statements.*
*If the diverter is pumping groundwater from an unadjudicated basin in San Bernardino, Los Angeles,
Riverside, or Ventura counties, a different form is required.

Is a Statement required if the diverter is diverting water from a natural spring?

Yes. The only exception is if the diversion meets the following two criteria:
1. The diversion is from a spring that does not flow off the property on which it is located; and

2. The total diversion amounts from the spring do not exceed 25 acre-feet per year.

Will the State Water Board penalize diverters for their use of water before 2009 if they have not yet filed an
Initial Statement?

Administrative penalties for failure to file a Statement before July 1, 2010 can only be imposed for water
diverted on and after January 1, 2009.

What is the “enforcement plan” for the new Statement penalties?

The State Water Board is aware of specific individuals who may need to report. The State Water Board has
notified some of these individuals and may provide notification to other individuals depending on resources.
Whether or not the State Water Board provides actual notification, the State Water Board can assess a penalty
for a reporting violation. Water diverters must take responsibility for compliance with the laws.

The State Water Board will vigorously enforce the new laws.

The Division is in the process of hiring 25 additional investigative staff which will triple our ability to investigate
unlawful diversions and failure to file statements.

If a diverter filed an Initial Statement of Diversion and Use in the past, but did not file any of the required
Supplemental Statements, what should they do?

File a new Initial Statement of Diversion and Use.

Do Initial Statement filers need to use the new electronic water use reporting system?

No. Initial Statements of Diversion and Use can only be filed on paper.

However, diverters filing the required Supplemental Statements at the end of every three years following an
Initial Statement may be required to report using the online system beginning in 2011.

The State Water Board is considering regulations that will require electronic reporting beginning in 2011.
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